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The measure of a great university is its commitment to the public good. At the University of Denver,

we believe that one of our roles is to stimulate a rich and informed public discourse on critical issues.
We do so in hopes of contributing to a sustainable future for Colorado, our home since 1864.

It is with that in mind that the University sponsors the Strategic Issues Program. The program brings
together concerned citizens from across the state, convening as a strategic issues panel, to examine
the many facets of a single complex topic. The two previous panels examined Colorado’s economic
future and water issues. Upcoming panels will tackle questions every bit as important for the long-
term viability of our state.

The 2007 strategic issues panel has confronted one of the most pressing and politically sensitive chal-
lenges facing Colorado: the need for constitutional reform. The panel was made up of distinguished
leaders from varying walks of life, coming together as a nonpartisan task force. In the course of their
work, they heard from Colorado legislators and an array of local and national constitutional experts
on the need and precedent for such reform. They reviewed the experiences of other states in reform-
ing their constitutions, the legal options for constitutional change in Colorado and the policy ramifi-
cations of suggested constitutional remedies.

This report is the culmination of all their hard word and analysis. In it, you will learn about the seri-
ous dilemmas growing out of Colorado’s conflicting constitutional requirements. More important,
you will review the panel’s comprehensive recommendations for ensuring that this historic docu-
ment—the Colorado Constitution—can effectively serve future generations.

The work of this panel is done. What happens next depends on the will of Colorado’s leaders
and the resolve of her citizens. What happens next is up to us.

St (o

Robert D. Coombe
Chancellor, University of Denver




OVERVIEW FROM THE PANEL CHAIR

Constitutions are the foundation of civil society.

All that we do as a nation or state, all that we seek

to become as a community, is grounded in our
constitution. Constitutions protect our rights as
citizens and express our values. They empower
enterprise in the rules they set for human interaction.
Constitutions affect every person, every business and

every organization.

Because constitutions are so important, the University
of Denver, through its Strategic Issues Program, asked
that its 2007 panel examine Colorado’s Constitution.
The choice of this issue was suggested, in part, by

the work of a prior strategic issues panel, the 2005
Colorado Economic Futures Panel (CEFP). The CEFP
found that the ease of constitutional amendment, and
the inability to change provisions once they were placed
in the constitution, was a major cause of the entangled
fiscal policies that beset the state.

Although the CEFP identified constitutional issues as a
major area of concern, the thrust of its recommendations
was directed to the area of public finance, consistent
with its mission. Thus, in one sense, the 2007 Colorado
Constitution Panel (CCP) picks up where the Economic
Futures Panel left off. However, rather than focusing
solely on financial and economic matters, the 2007
panels purview was the entire Colorado Constitution.

As with prior strategic issues panels, this year’s

panel was nonpartisan in nature and composed of
accomplished citizens from various segments of the
Colorado community. The panel’s 13 members were
appointed by the University of Denver chancellor, and
the panel’'s work was supported by the University as part
of its ongoing commitment to support the public good.

During the fall of 2007, the panel met on an intensive
basis, spending more than 40 hours listening to
presentations, discussing issues and formulating
recommendations. Eleven local and national

experts on state constitutions and government made
presentations to the panel. A number of presentations
focused specifically on the Colorado Constitution.
Other presentations looked at constitutional
processes used elsewhere in the country and abroad
with the goal of identifying best practices that might
be adapted for use in Colorado.

Panel members weighed the research and opinions
presented by various experts and engaged in
discussions based on the information presented and
panelists’ own views and experience. They identified
problems to be solved, made findings of fact and
developed recommendations on the question of
whether Colorado should undertake major changes
to its constitution.



Constitutional improvement is not a simple subject.
As the panel studied the constitution in depth, it
became clear that there were three interconnected
levels to consider. The first encompasses the overt
constitutional problems facing our state. These are the

tangible issues with which we must ultimately grapple.

The second involves understanding the underlying
causes of these issues. The third level deals with
identifying procedural and systemic solutions. This
is the level at which the panel’s recommendations are
focused.

After careful consideration, the panel concluded that
the most serious constitutional issues facing the state
involve conflicting provisions within the constitution;
the unintended consequences of constitutional
amendments; and policy matters that are, for all
intents and purposes, permanently frozen in the
constitution. Each of these conditions frustrates the
ability of policy makers to respond to changing times
and meet the diverse needs of Colorado citizens,
businesses and other organizations.

The causes of these problems are rooted in our
constitutional processes. A growing flood of
amendments, many of which are brought forth by
well-funded special interests, has created a tangled web
of constitutional provisions. By itself, this is difficult
enough. In Colorado, it is made even worse because
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there is no practical way to revise the constitution
and untangle conflicting

provisions. Unless Changes « Conflicting fiscal provisions

Constitutional

are made, there is every « Unintended consequences
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reason to believe that the fnefcngeds’e poleies
situation will become
increasingly difficult. Underlying Cases » Ease of amending constitution

+ Inability to revise constitution
The 2007 Colorado
Constitution Panel found Areas of » Constitutional amendment processes
that the issues we face Recommendation « Public information and discussion

« Constitutional review and revision

with our constitutional
processes, while difficult,
are not impossible to resolve. Indeed, the panel

has concluded that several key changes could set

the groundwork for major improvements to the
constitution. The panel’s recommendations on

these matters are contained in this report. As with
other DU strategic issues panels, the 2007 Colorado
Constitution Panel was free to develop such
conclusions as panel members considered appropriate.
This report represents their collective insights into the
future of Colorado’s Constitution.

Jim Griesemer, Chair

Colorado Constitution Panel
University of Denver



The 2007 Colorado Constitution Panel meets

in the Schneider Board Room of the
Daniels College of Business.

The Nature of Constitutions
Constitutions are the basic social compact.

No document is more far-reaching or has

greater impact on our lives than a constitution.
Constitutions create the government, define the
powers of its branches, determine the limits of
legislative authority, protect individual rights and
set broad policy. Every law that is passed by a
legislature, every regulation that is adopted, every
action that is taken by a governor and every court

case that is decided, is subject to the constitution.

As important as constitutions are, we usually take
them for granted, if we think about them at all.

For most of us, constitutional law is something to
be argued over by lawyers or opined upon by the
courts. In truth, however, constitutions are the
unique province of the people. Legislators can pass
laws, executives can issue orders, courts can render
decisions, but only citizens can approve or amend

a constitution.

While most people are familiar with the U.S.
Constitution, there are actually several types of
constitutions, each designed for a different level of
government. In addition to national constitutions,

there are supranational constitutions such as
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that of the European Union, and subnational

constitutions such as Colorado’s state constitution.

National constitutions typically establish the structure
of government and may protect certain rights. Our
tederal constitution, for example, defines the branches
of government, enumerates powers and provides for
individual rights. Importantly, the U.S. Constitution
makes clear that any powers not granted to the federal
government are reserved for the states. As documents
that articulate broad grants of power, national
constitutions can be reasonably concise, as illustrated

by the U.S. Constitution with its spare language.

Like national constitutions, state constitutions
provide the architecture for government. However,
where national constitutions serve primarily to
grant broad powers, state constitutions typically
limit the way in which powers can be used. In

part for this reason, state constitutions tend to

be longer and more detailed than the federal
constitution. This is certainly true of the Colorado
Constitution, which is not only longer than the
U.S. Constitution, but also much longer than most
state constitutions. How this came to be is where
the story of Colorado’s Constitution begins.
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Colorado’s Constitution

On July 1, 1876, after five previous attempts,
citizens of the Pikes Peak Territory adopted

a constitution. Shortly thereafter, the state of
Colorado was born. As with all constitutions,
Colorado’s document responded to the tenor of the
times. It reflected, among other things, a distrust
of the free-spending ways of former territorial
officials, fiscal conservatism and a general wariness

of governmental power.

Today, Colorado is one of only 20 states that
retains its original constitution. In the years since it
was first adopted, society in general, and our state
in particular, has changed in profound ways. While
Colorado’s Constitution contains much that is
useful, in recent years the Economic Futures Panel
and other observers have expressed a number

of concerns with the constitution. Is it time to
modernize the document? Should the state of
Colorado consider constitutional revision? And if

so, through what process?

Answering these questions seems to be, above all, a
matter of balance. If the concerns with Colorado’s
Constitution are relatively minor, opening up the

entire document for wholesale revision through

a constitutional convention could lead to a host

of unknown outcomes. Conversely, if problems
with the constitution are becoming more serious,
inaction may only serve to place the state at greater
risk. In any case, if change is needed, how might it
best be achieved without opening a Pandora’s box

of unintended consequences?

Constitutional Strengths

Like the humans who create them, constitutions

are imperfect documents. Our constitution is

no exception. It has weaknesses as well as some
important strengths. As a starting point, it is useful to
begin by looking at what's right about the document.

Colorado’s Constitution contains a number of
desirable provisions. For example, it has a strong
bill of rights and a fairly clear distribution of
powers among various branches of government.
In Colorado, thanks to the Taxpayers’ Bill of
Rights (TABOR), voter approval is required to
increase or adopt new taxes. The constitution
also contains a strong home-rule provision for
cities and towns and permits county residents to
select home rule as well. It specifies nonpartisan

selection of judges and uses a modern commission

Senior staft professionals from the

National Conference of State Legislatures meet
with the 2007 Colorado Constitution Panel.



Richard Robinson, 2007 Colorado Constitution

Panel member

system for reapportionment of state house and
senate districts. And, importantly, Colorado’s
Constitution prohibits the inclusion of nonfinancial
items in appropriation bills, in marked contrast to
appropriations at the federal level.

After examining the document in depth, the panel
concluded that the Colorado Constitution is by no
means a candidate for abandonment. To be sure,
there are issues to address if Colorado is to have

the type of effective and flexible constitution that

will serve its citizens in changing times and remain
relevant in a competitive global economy. But revision
is not the same as abandonment. At this point in

our history, the panel concludes that Colorado’s

Constitution needs to be revised, not discarded.

Constitutional Concerns

While the constitution has a number of strengths,
there are also areas of concern. In undertaking
its work, the panel did not try to identify every
potential problem that might exist. Rather, the
panel focused on key processes that, if addressed,
could significantly improve the functioning of the
constitution, and thereby the effectiveness of state

and local government.

Constitutional Content

In a document that is well over 100 years old and
crammed with detail, it is not too difficult to find
areas of concern. A prime example is the knot

of conflicting fiscal provisions that exist in the
Colorado Constitution. The report of the Colorado
Economic Futures Panel discussed this issue in
depth. The panel recommends that readers look

at the CEFP report, which can be found at the

DU Strategic Issues Program Web site (http://
www.du.edu/issues) for an in-depth discussion of

constitutional fiscal concerns.

The internal conflicts that exist among fiscal
policy issues in the constitution are the first

major area of concern. Provisions that provoke
unintended consequences are a second significant
issue. Examples of unexpected outcomes abound.
For example, it is not likely that supporters of
constitutional Amendment 23 intended to provide
additional funding of K-12 education at the
expense of higher education. But that’s essentially
what happened when Amendment 23, the TABOR
amendment and an economic downturn came
together in 2001-2004.
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It’s also unlikely that the Gallagher amendment’s
proponents intended to disadvantage the very
businesses that create Colorado’s jobs. But that is

one of the unanticipated outcomes as Gallagher
continually shifts the property tax burden to
nonresidential property. No one knows when, or if,

a tipping point will be reached where Colorado is no
longer viewed as a favorable place to locate businesses
due to an unreasonably high property-tax burden.

Nor is it likely that the supporters of recently
adopted Amendment 41 intended to discriminate
against state employees with their constitutional
ethics amendment designed for public officials.
No one wanted to prohibit the children of state
employees from obtaining a scholarship or prevent
a citizen from inviting a government worker and
her family over for dinner. The confused labyrinth
of this amendment is in court at this writing,
awaiting final determination. Whatever the result,
Amendment 41 is a perfect, but only the most
recent, example of unintended outcomes from

Colorado’s constitutional amendment process.

A third broad area of concern relates to the excessive
level of detail in the Colorado Constitution. Our
state has the third longest constitution in the

nation, about twice as long as the average state
constitution and nearly nine times as long as the U.S.
Constitution. Even granting that state constitutions
tend to be longer than national constitutions, ours is

very long, and getting longer fast.

In the last 17 years, we have amended our constitution
35 times, compared to just 27 amendments to the U.S.
Constitution in 217 years. Since 1990 alone, we have
added 22,414 words to the Colorado Constitution,
nearly three times the length of the entire U.S.

Constitution, including all its amendments.

While constitutional length may not be a problem in
and of itself, excessive detail is. Colorados Constitution
is replete with policy matters that would be far better
expressed in statute rather than chiseled, virtually

forever, into the constitution. Unlike the framework

of government or individual rights—foundational

G. Alan Tarr, director of the Center for State

matters that should change very slowly—operating

Constitutional Studies and distinguished

policies need to respond to the times. When Pl'.utbs\s.ur of p()litigjal science '.lt I?utgcrs
NIversity, meets with the 2 / Lolorado
U ty ts with the 2007 Colorad
detailed statutory-type provisions are frozen in the Constitution Panel.
constitution, it can become difficult or impossible for

officials to make timely and effective policy decisions.
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Rebecca Mae Salokar, associate professor
of political science, Florida International
University, and Richard B. Collins,
professor of law and director of the
University of Colorado Law School’s Byron
R. White Center for the Study of American
Constitutional Law, speak with the Colo-
rado Constitution Panel.

Concerns About Process

While conflicting provisions, unintended
consequences and unchangeable policies in

the constitution are serious problems, they are
not the cause, but rather a result, of underlying
process issues. From the panel’s perspective, the
most urgent problems that exist with Colorado’s
Constitution are not substantive, as important as
those may be, but rather, procedural.

The issues that exist with Colorado’s Constitution
are primarily the result of a flood of amendments,
coupled with the inability to reconcile conflicting
provisions, resolve unintended consequences

and reduce unnecessary detail. These problems

are the result of (1) Colorado’s constitutional
amendment process and (2) the lack of an effective

constitutional revision process.

And therein lies the panel’s most basic concerns
about the Colorado Constitution: the twin issues
of amendment and revision.

.. the rate at which the constitution
being amended today has doubled.”

Constitutional Amendment and Revision

Constitutional scholars make a distinction between
amending a constitution and revising a constitution.
This distinction is important in framing the issues with

Colorados Constitution.

Any constitutional change, even changing a single
sentence or subsection, is an amendment. By

this definition, Colorado’s Constitution has been
amended many times over the past 132 years.
Every one of these changes was accomplished
through a citizen initiative or legislatively referred
measure approved by a majority of voters, and
virtually all of these amendments modified only a
single provision of the constitution. That situation
will continue since today, by law, all amendments

are required to relate only to a single subject.

Where a constitutional amendment is a single change
to the document, constitutional revision involves

a broader perspective. Because a constitutional
amendment can relate to only a single subject, it
precludes the amendment process from being used for
broader constitutional revision. Constitutional revision
often involves multiple provisions when used to
reconcile conflicts, resolve unintended consequences

or modify provisions that span a number of articles.



